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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY 
COURT-II 

(Appellate Jurisdiction) 
 

ORDER IN APPEAL NO. 376 OF 2017 ON THE FILE OF THE  

 
APPELLATE TRIBUNAL FOR ELECTRICITY, NEW DELHI 

 
Dated :  15th January, 2018 

Present: Hon’ble Mr. Justice N.K. Patil, Judicial Member  
Hon’ble Mr. S.D. Dubey, Technical Member 

   
In the matter of
 

: 

M/s Avdhut Swami Metal Works 
Through Its Proprietor, Mr. Shiv Kumar, 
19, Jawahar Nagar Industrial Area, 
Loni Road, Delhi      …….  Appellant(s) 
 

Versus 
 

1. Delhi Electricity Regulatory Commission 
Through its Secretary, 
Viniyamak Bhavan, C-Block,  
Shivalik, Malviya Nagar,  
New Delhi-110 017 
 

2. BSES Yamuna Power Limited 
Through its Chief Executive Officer, 
2nd Floor, Shakti Kiran Building,  
Karkarduma, New Delhi-110 032 
 

3. State Load Despatch Centre 
Through its, Nodal Officer, 
SLDC Building, Minto Road, 
New Delhi-110 002    …….  Respondent(s) 

 
Counsel for the Appellant (s) : Mr. Sibo Sankar Mishra 

Mr. M.K. Pandey 
Mr. Anil Kumar Gupta 

 
Counsel for the Respondent(s) : Mr. Dhananjay Baijal 

       Mr. Nikhil Nayyar for R-1 
 
       Mr. Buddy A. Ranganadhan 
       Mr. Varaa Masood for R-2  
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The Appellant, being aggrieved by the impugned Interim Order dated 

03.11.2017 passed in Petition No. 06/2017 on the file of the Delhi Electricity 

Regulatory Commission, New Delhi ( Respondent No.1 herein) sought the 

following reliefs and present this Appeal, being Appeal No. 376 of 2017, on the 

file of the Appellate Tribunal for Electricity, New Delhi:  

a) Set aside the Order dated 03.11.2017 passed by the Hon’ble DERC 

(Respondent 1) 

b) To direct the Respondent no.2, BSES Yamuna Power Limited to levy the 

Wheeling charges on the Appellant in compliance with the Open Access 

Order notified by the Hon’ble Commission dated 24.12.2013 and 

18.05.2015 which were applicable on the Appellant till 31.05.2017, since 

the new open access order was notified on 01.06.2017. 

c) To not take any coercive steps against the Appellant. 

d) Issue appropriate directions to the Respondent no.2, BSES Yamuna Power 

Limited to revise the invalid retrospective arrear bill of wheeling charges 

imposed on the Appellant. 

e) Pass such Orders which the Hon’ble Tribunal may deem fit and proper to 

be passed in light of justice and equality. 

 
Presented this Appeal for consideration under following Question of Law

I. Whether the Hon’ble Delhi Electricity Regulatory Commission was right 

in recklessly over-ruling its own Open Access Order notified 4 years 

back on 24.12.2013 and 18.05.2015 and passing a vogue and nebulous 

Impugned Order without a proper clarification regarding the mechanism 

to be followed towards wheeling charges imposition? 

: 
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II. Whether the Hon’ble Delhi Electricity Regulatory Commission’s Single 

Bench Quorum’s stand of over-ruling the applicability of the Division 

Bench’s Double Quorum (Member and Chairperson’s) decision given 4 

years back in its Order dated 24.12.2013 and 18.05.2015 amounts to 

Judicial Impropriety by revising it retrospectively and imposing a 

retrospective arrear charges and a civil liability on the Appellant? 

III. Whether the Impugned Order of the Hon’ble Commission is right in 

directing the Appellant for interpreting the DERC Open Access 

Regulations 2005 not in sync with the reservation of capacity done 

through Collective Transactions operationalized in 2008? 

IV. Whether the Hon’ble Commission has failed to enforce and ensure the 

compliance of their own Open Access Orders notified on 24.12.2013 and 

18.05.2015, read in conjunction with the DERC (Terms and Conditions 

for Open Access) Regulations, 2005 which were applicable and 

enforceable on Open access Consumers till 31.05.2017 and were right in 

enforcing a retrospective arrear liability on the Appellant? 

V. Whether the Hon’ble Delhi Electricity Regulatory Commission was right 

in blindly imposing the mechanism of wheeling charges and holding the 

stand that the Regulations prevail over Orders as per the normal legal 

Provisions while there is no conflict as such between the Regulations and 

the Orders and both are lucidly clear codes in themselves? 

VI. Whether the Impugned Order frustrates the interests of the Consumers 

engaged in the power procurement through Collective Transaction Open 

Access Power Procurement mechanism that was introduced in the Power 

market as per section 66 and section 42 of the Electricity Act, 2003 for 

the Promotion of competition in the sector? 
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3. Per contra, the learned counsel, Mr. Dhananjay Baijal, appearing for the first 

Respondent and the learned counsel, Mr. Buddy A. Ranganadhan appearing for the 

second Respondent fairly submitted that, in the light of the submissions made by the 

learned counsel appearing for the Appellant, at supra, may be placed on record and 

O R D E R 
 

We have heard the learned counsel, Mr. Sibo Sankar Mishra appearing for 

the Appellant, the learned counsel, Mr. Dhananjay Baijal appearing for the first 

Respondent and the learned counsel Mr. Buddy A. Ranganadhan appearing for the 

second Respondent for quite some time.  

2. During the course of the submission, the learned counsel for the Appellant, 

at the outset, fairly submitted that, the instant Appeal, being Appeal No. 376 of 

2017, on the file of the Appellate Tribunal for Electricity, New Delhi may be 

disposed of reserving liberty to the Appellant to file necessary interim application 

for payment of due amounts on the ground that he has already shown substantial 

bonafide by paying a sum of Rs. 19.0 lakhs on 20.02.2017 and the remaining 

installments could not be paid due to financial constraints on account of not 

running the unit successfully.  Further, he submitted that the Appellant is ready and 

willing to pay the remaining amount if easy installments are granted without 

prejudice of the contentions of the Appellant before the State Commission under 

protest and all the grounds urged in the instant memo of appeal may kindly be left 

open. 
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the instant appeal may be disposed of reserving liberty to redress their grievances 

before the Commission as envisaged under relevant provisions of the Electricity 

Act, 2003 and all the contentions raised by the Respondents may kindly be left 

open. 

4. The submissions made by the learned counsel for both the parties, as stated 

above, are placed on record. 

5. In the light of the facts and circumstances of the case, as stated above, the 

instant Appeal, being Appeal No. 376 of 2017, filed by the Appellant on the file of the 

Appellate Tribunal for Electricity, New Delhi stands disposed of reserving liberty to 

the Appellant to file interim application seeking interim protection on the ground that 

he has shown bonafide regarding payment of due amount to the second Respondent.  

The remaining due amount, the Appellant is ready and willing to pay, under protest, 

subject to outcome of the resultant order to be passed by the State Commission and 

undertake to file necessary application within three weeks from today showing their 

difficulty and financial constraints due to which they could not pay the remaining 

installment and seeking necessary instructions on easy installments in the interest of 

justice and equity. 

6. For the foregoing reasons, as stated above, the instant appeal, being Appeal No. 

376 of 2017, filed by the Appellant on the file of the Appellate Tribunal for 

Electricity, New Delhi stands disposed of without expressing any opinion on merit 
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and demerit of the case reserving liberty to the Appellant to file necessary interim 

application for payment of due amount before the State Commission within three 

weeks from today.  The first Respondent (State Commission) is directed to dispose 

of the interim application to be filed by the Appellant expeditiously and in 

accordance with law sympathetically taking into consideration the bonafide to be 

shown by the Appellant and any amount paid is subject to the outcome of the result 

of the petition filed by the Appellant in accordance with law and in the interest of 

justice and equity.   

7. All the contentions of the Appellant and the Respondents are left open 

8. With these observations, the instant Appeal No. 376 of 2017 on the file of the 

Appellate Tribunal for Electricity, New Delhi stands disposed of. 

ORDER ON  
[IA NO. 1043 OF 2017 – for Stay] 

9. In view of the Appeal No. 376 of 2017 on the file of the Appellate Tribunal 

for Electricity, New Delhi being disposed of, relief sought in IA No. 1043 of 2017 

does not survive for considerations and, hence, the IA No. 1043 of 2017 stands 

disposed of.   

10. Order accordingly. 

 
 
           (S.D. Dubey)          (Justice N.K. Patil)    
        Technical Member                 Judicial Member  
       
tpd/vt 


